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 1.  TIME:  9:00   CASE#: MSC15-01138 
CASE NAME: HOOSHMAND VS. MAHONEY 
HEARING ON MOTION TO COMPEL RESPONSES 
FILED BY MARK HOOSHMAND 
* TENTATIVE RULING: * 
 
Continued to 2/2/17 at 9:00 a.m. in Department 33 per stipulation. 

  

 2.  TIME:  9:00   CASE#: MSC15-01228 
ASE NAME: GUZMAN VS. HERNANDEZ 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY LAURA L. BLANDIN 
* TENTATIVE RULING: * 
 

Defendant Blandin’s Motion for Summary Judgment on the First Amended Complaint 
(“FAC”) is denied.  Factual issues exist whether plaintiff intended to make a gift to Blandin or 
only deeded the Property to Blandin because of Hernandez’ promise to pay back the $100,000 
she loaned him.  The rulings on the Motion for Summary Adjudication are as follows.   

 
Standards for evaluating Summary Judgment Motions 
 
A motion for summary judgment shall be granted if the paper submitted show the facts 

are undisputed and defendant is entitled to judgment as a matter of law.  (CCP § 437c (c.).) 
 
To prevail on a motion for summary judgment a defendant must meet his initial burden to 

show plaintiff cannot establish one or more elements of the claim.   Aguilar v. Atlantic Richfield 
Co. (2001) 25 Cal.4th 826, 845.  Only if defendant has met his initial burden does the plaintiff 
have to come forward with evidence showing the existence of a triable issue of material fact.  
Binder v. Aetna Life Ins. Co. (1999) 75 Cal.App.4th 832, 840; see Johnson v. Superior Court 
(2006) 143 Cal.App.4th 297, 304.  Thus, the court has to determine whether a defendant 
moving for summary judgment has met her burden even if the plaintiff has failed to present any 
evidence or even any Opposition to the motion.  (See Teselle v. McLoughlin (2009) 173 
Cal.App.4th 156, 170-171 (reversing summary judgment even though response to Separate 
Statement was filed late because moving party did not meet its initial burden); Johnson v. 
Superior Court (2006) 143 Cal.App.4th 297, 305 (reversing summary judgment despite lack of 
timely-filed declaration that was proper under CCP § 2015.5 because unless defendant meets 
his initial burden, summary judgment cannot be granted “ even if the opposing party does not 
respond sufficiently or at all.”) 

 
Here, defendant filed her motion on October 3, 2015 and it was scheduled for hearing on 

January 12, 2017.  Defendant’s Opposition was therefore due on December 29, fourteen days 
before the hearing date.  (CCP § 437c (b)(2).)  Plaintiff failed to file a timely Opposition.  She 
filed something on January 3, 2017.  Assuming she meant it to be an Opposition to defendant’s 
motion, it is untimely.  Further, it contains no evidence or the required Separate Statement.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   01/26/17 

 
 

- 2 - 

(See CCP § 437c (b)(3); CRC 3.1350 (e).)  The court therefore considers the merits of the 
motion solely on whether defendant has met her initial burden to show the facts are undisputed 
and her legal burden to provide persuasive authority that she is entitled to judgment as a matter 
of law.   However, the court does not automatically grant the motion just because plaintiff did not 
properly oppose it.  (See Teselle, supra; Johnson, supra.) 

 
First Cause of Action, Breach of Contract 
 
Summary adjudication as to this cause of action is granted. 
 
This cause of action alleges that plaintiff loaned defendant Hernandez $100,000 in 2008 

to help him avoid foreclosure on the Property.  Hernandez gave plaintiff security for the loan by 
deeding her the Property.  (FAC, ¶ 5.) 

 
On April 21, 2014, Hernandez asked plaintiff to deed the Property to defendant Blandin, 

at which time plaintiff would be paid her $100,000.  At the same time, defendant Hernandez also 
gave plaintiff a promissory note for the $100,000.   Plaintiff agreed to Hernandez’s request, and 
she deeded the Property to Blandin.  (¶ 5.)  However, “Defendant, and each of them, breached 
the agreement” by failing to pay plaintiff the $100,000.  (¶ 6.)   

 
Blandin moves for summary adjudication as to this cause of action on two grounds:  (1) 

the contract involves a transfer of real property and so must be in writing pursuant to the statute 
of frauds; and (2) plaintiff has no evidence that Blandin is liable to her for breach of contract. 

 
In the absence of any timely or substantive Opposition from plaintiff regarding the 

applicable law, the court finds the first argument to be correct and to be dispositive of the motion 
as to this cause of action.  “A mortgage is a contract by which specific property . . . is 
hypothecated for the performance of an act, without the necessity of a change of possession.”  
(CC § 2920 (a).)  A mortgage must be in writing.  (CC § 2922.)  The agreement in 2008 qualifies 
as a mortgage. 

 
If an original agreement is required to be in writing, any modification of it must be in 

writing too.   (Rossberg v. Bank of America, N.A. (2013) 219 Cal.App.4th 1481, 1503.) 
Therefore, the 2014 agreement also had to be in writing.  Defendant has met her initial burden 
to show that plaintiff has no proof the loan modification was in writing.   (See Defendant’s 
Separate Statement, Issue 1, Undisputed Material Fact (“UMF”) Nos.  4, 5, 6, 7.)   

 
Second Cause of Action, Restitution 
 
Summary adjudication as to this cause of action is denied. 
 
This cause of action is labeled as one for Unjust Enrichment.  However, labels are not 

controlling as to the validity of a cause of action.  Rather a claim is valid if it states a cause of 
action on any legal theory, regardless of how it is labeled.  (See Larson v. UHS of Rancho 
Springs, Inc. (2014) 230 Cal. App. 4th 336, 342.)  Here the FAC alleges a valid cause of action 
for restitution, on the basis that Blandin will be unjustly enriched if she is allowed to keep the 
Property and the loan is not repaid. 
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Blandin fails to meet her burden to show this claim for restitution lacks merit.  Her 

showing that plaintiff had no direct dealings with and does not even know her cuts two ways:  it 
shows there could not be an express agreement between them; but it also shows plaintiff would 
have no motive to give away her security interest to Blandin for no consideration.   On a motion 
for summary judgment, the court draws all reasonable inferences in favor of the nonmoving 
party.  (Ragland v. U.S. Bank National Assn. (2012) 209 Cal.App.4th 182, 197; see Jackson v. 
Ryder Truck Rental, Inc. (1993) 16 Cal.App.4th 1830, 1837 (reversing summary judgment 
based on reasonable inference); Anderson v. Metalclad Insulation Corp. (1999) 72 Cal.App.4th 
284, 297 (reversing summary judgment; “The submission of evidence which is equivocal or from 
which conflicting inferences may be drawn is insufficient to meet the movant's burden. . . . The 
court therefore should have denied the motion, rather than shifting the burden to [the plaintiff].”))  
Blandin has not presented her own declaration explaining how she came to receive the Property 
and she has not presented any deposition testimony from plaintiff explaining why plaintiff gave 
her the Property.  The only evidence she has offered is plaintiff’s testimony that plaintiff does not 
know Blandin.  Therefore, plaintiff is entitled to the inference that when she deeded the Property 
to Blandin she was not making a gift.  Blandin has not met her initial burden to establish that a 
reasonable trier of fact could not find for plaintiff on a claim for restitution. 
 

Third Cause of Action, Breach of Fiduciary Duty 
 
Summary adjudication as to this cause of action is granted.  Blandin has made an 

unrebutted showing through plaintiff’s testimony that no fiduciary relationship existed between 
herself and plaintiff.  (See Defendant’s Separate Statement, Issue 4, UMF 1.) 

 
Fourth Cause of Action, Declaratory Relief 
 
Summary adjudication as to this cause of action is denied.  Blandin has not met her 

initial burden to establish that no dispute exists whether defendant Blandin owns the Property 
free and clear or subject to any interests of plaintiff. 

 
Fifth Cause of Action, Partition/Sale of Real Property 
 
Summary adjudication as to this cause of action is denied.  Blandin has failed to meet 

her initial burden to show the facts are undisputed that plaintiff has no equitable interest in the 
Property.  An equitable interest is sufficient to support a partition action.   (Powers v. Powers 
(1963) 221 Cal.App.2d 746, 750.)   

 
Sixth Cause of Action, Fraud 
 
Summary adjudication as to this cause of action is granted.  Blandin has met her initial 

burden to show plaintiff has no evidence to show that Blandin made any misrepresentations to 
her.  (See Defendant’s Separate Statement, Issue 7, UMF 1, 2.) 
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 3.  TIME:  9:00   CASE#: MSC15-01628 
CASE NAME: COMINOS VS. KINCAID 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY KENNETH LEE KINCAID 
* TENTATIVE RULING: * 
 
Vacated due to amended complaint.  

  

 4.  TIME:  9:00   CASE#: MSC16-00323 
CASE NAME: HANLEY VS. BANK OF AMERICA 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY BANK OF AMERICA 
* TENTATIVE RULING: * 
 

Before the Court is a motion for judgment on the pleadings (“MJOP”) pursuant to Code of Civil 
Procedure 438 brought by Defendant Bank of America, N.A. (“Defendant” or “Bank of America”). 
Bank of America moves on the grounds that Plaintiff Norma Hanley (“Plaintiff” or “Hanley”)’s 
premises liability cause of action that is based upon negligence fails because Plaintiff’s First 
Amended Complaint fails to allege that Bank of America owes her a duty, breached this 
purported duty, or caused Plaintiff’s purported injury. 

Request for Judicial Notice 

Bank of America Requests Judicial Notice of several documents from the Contra Costa County 
Recorder’s Office. Plaintiff objects to this request. The Request is granted. Evid. Code § 452. 

Plaintiff Requests Judicial Notice of what purports to be the legal description of the property at 
issue. This Request is also unopposed. This document is bereft of context; if it is part of a larger 
County Recorder document, the larger document is not included with the Exhibit. The Request 
is denied. Evid. Code § 452. 

Procedural History 

This Court granted a previous MJOP brought by Defendant. In that Order, the Court directed 
Plaintiff “to amend her Complaint alleging with specificity the location of her injury and the 
relationship of Bank of America to that property.” Plaintiff filed a First Amended Complaint on 
November 17, 2016. 

Analysis 

A Defendant may move for judgment on the pleadings if a complaint does not state facts 
sufficient to constitute a cause of action against that Defendant. Code Civ. Proc. 
§ 438(c)(1)(B)(ii). The grounds for the motion must appear on the face of the challenged 
pleading or from matters that may be judicially noticed. Code Civ. Proc. § 438(d). The Court 
must accept as true all material facts property pleaded, but does not consider conclusions of law 
or fact, opinions, speculation, or allegations contrary to law or facts that are judicially noticed. 
Stevenson Real Estate Servs., Inc. v. CB Richard Ellis Real Estate Servs., Inc. (2006) 138 
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Cal.App.4th 1215, 1219-20. 

It is not wholly clear from the FAC whether the Plaintiff is alleging a negligence and/or premises 
liability claim, given that her complaint does not set out specific causes of action. Her original 
complaint stated both. In Opposition, Plaintiff appears to indicate that she is pursuing a claim for 
premises liability. 

The elements of a negligence claim and a premises liability claim are the same: a legal duty of 
care, breach of that duty, and proximate cause resulting in injury. Castellon v. U.S. Bancorp 
(2013) 220 Cal.App.4th 994, 998; see Ladd v. County of San Mateo (1996) 12 Cal.4th 913, 917 
(negligence cause of action); Ortega v. Kmart Corp. (2001) 26 Cal.4th 1200, 1205 (cause of 
action for premises liability). In order to prevail on a cause of action for premises liability, 
Plaintiffs must prove (1) that Defendants owned/lease/occupied/controlled the property; (2) that 
Defendants were negligent in the use or maintenance of the property; (3) that Plaintiffs were 
harmed; and (4) that Defendants negligence was a substantial factor in causing Plaintiffs harm. 
CACI 1000. 

Here, the FAC alleges that Bank of America “were owners of Piper Point Marina located on 
Bethel Island, an unincorporated part of Contra Costa County.” FAC at ¶ 4. The FAC further 
alleges that “[t]he premises commonly known as Piper Point Marina included an asphalt road 
leading to a nearby boat launch. Said road was also located adjacent to a trailer park.” Id. 
Plaintiff alleges that Bank of America had a duty to use reasonable care to keep their property in 
a reasonably safe condition. FAC at ¶ 5. This included, Plaintiff alleges, a “duty to use 
reasonable care to discover any unsafe conditions and to repair, replace, or give adequate 
warning of anything that could be reasonably expected to harm others.” FAC at ¶ 5. Plaintiff 
alleges that the asphalt road on the premises owned by Bank of America “was in an unsafe 
condition in that the asphalt had separated in certain areas of the road, leaving differential 
heights on the road surface up to four inches.” FAC at ¶ 6. Plaintiff alleges that as a 
consequence, “her right foot got caught in the separated sections of asphalt due to the height 
differential, causing Plaintiff to fall to the ground.” FAC at ¶ 7. 

Plaintiff has alleged facts necessary to sustain a cause of action for premises liability. The 
MJOP is denied. 

 

  

 5.  TIME:  9:00   CASE#: MSC16-00638 
CASE NAME: ORBISON VS. CITY OF HERCULES 
HEARING ON MOTION TO BE RELIEVED FROM CLAIM PRESENTATION REQUIREMENT 
FILED BY PIL LEE ORBISON 
* TENTATIVE RULING: * 
 
Before the Court is a motion to be relived from the Government Code claims presentation 
requirement by Plaintiff Pil Orbison (“Plaintiff” or “Orbison”). Plaintiff is in pro per. Defendants 
City of Hercules, Dan Romero, Myrna De Vera, David Biggs, John Patrick Tang, Kristina Griffith, 
Pedro Jimenez, Gregory Dwyer, and John Delgado (collectively, “Defendants” or “City 
Defendants”) oppose the motion. 

As a threshold issue, Defendants note that they were not served with a motion to be relieved 
from claim in violation of Code of Civil Procedure §§ 1010, 1005, and California Rules of Court 
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3.1110, notwithstanding Plaintiff’s proofs of service. Because Plaintiff’s motion fails on the 
merits, the Court need not deny the motion on the basis of its procedural defects. 

Request for Judicial Notice 

City Defendants filed a Request for Judicial Notice (“RJN”) with their demurrer to the original 
Complaint on July 13, 2016. They requested judicial notice of Plaintiff’s Claims Presented to the 
City of Hercules, Notices of Untimely Claim by the City of Hercules, and Notice of Denial of 
Leave to File Late Claim by the City of Hercules. Plaintiff objected to this Request in a document 
filed September 30, 2016. This Request was granted at the hearing on the City Defendant’s 
Demurrer to Plaintiff’s First Amended Complaint (December 8, 2016). The Court takes judicial 
notice of Exhibits A, B, and C of the Request. Evid. Code § 452; see also Gong v. City of 
Rosemead (2014) 226 Cal.App.4th 363, 368 n.1 (the Court may take judicial notice of the filing 
and contents of a government claim, but not the truth of the claim). 

Analysis 

As the Court previously noted, as a prerequisite to filing a claim against a public entity, a Plaintiff 
must substantially comply with the California Tort Claims Statute, Gov. Code §§ 810 – 966.6. 
The Tort Claims Act requires that any civil complaint for money or damages first be presented to 
and rejected by the pertinent public entity. Gov. Code §§ 910, 912.4, 912.8, 945.4. Government 
Code § 911.2 requires the claim relating to a cause of action for death or for injury to person or 
to personal property be presented not later than six months after the accrual of the cause of 
action. No suit for money or damages may be brought against a public entity on a cause of 
action for which a claim is required to be presented until a written claim has been presented to 
the public entity and has been acted upon by the board, or has been deemed to have been 
rejected by the board. Gov. Code, § 945.4. Under Government Code section 945.4, 
presentation of a timely claim is a condition precedent to the commencement of suit against the 
public entity. However, if the injured party fails to file a timely claim, a written application may be 
made to the public entity for leave to present such claim. Gov. Code, § 911.4(a). If the public 
entity denies the application, Government Code section 946.6 authorizes the injured party to 
petition the court for relief from the claim requirements. 

Plaintiff’s motion does not refute that she has not substantially complied with the Tort Claims 
Act. Her initial claims against the City of Hercules were all outside the six month window 
proscribed by Government Code § 911.2. RJN, Ex. A. The City of Hercules denied those claims 
as untimely. RJN, Ex. B. The City of Hercules also denied Plaintiff’s Application for Leave to File 
a Late Claim under Government Code § 911.4(a). As a consequence, Plaintiff was required to 
petition the Court under Government Code § 946.6 for relief from these requirements before she 
filed her Complaint. She did not do so. 

Instead, by her motion, Plaintiff now seeks relief from the requirements of § 945.4. However, 
Plaintiff’s motion does not show that her failure to present the claim was through “mistake, 
inadvertence, surprise, or excusable neglect” or that she “was physically or mentally 
incapacitated during all of the time specified … for the presentation of the claim.” See Gov’t 
Code § 946.6(c). In the absence of such allegations, there is no basis on which to relieve her of 
the requirements of the Tort Claims Act. See generally Munoz v. State of California (1995) 33 
Cal.App.4th 1767. 

The sole basis of Plaintiff’s motion appears to be a misapprehension of the statute of limitations 
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itself. This is inadequate. Plaintiff has not established that her failure to present a timely claim 
was due to physical or mental incapacity or to mistake, inadvertence, surprise, or excusable 
neglect. Plaintiff’s motion is denied. 

 

  

 6.  TIME:  9:00   CASE#: MSC16-01118 
CASE NAME: YUE VS. TRIGMAX SOLUTIONS 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY TRIGMAX SOLUTIONS, LLC, MUYE LIU 
* TENTATIVE RULING: * 
 
 The motion of defendants Trigmax Solutions, LLC, and Muye Liu to Set Aside Default is 
granted.  A default judgment has not been entered against these defendants, so the motion to 
set aside the default judgment if entered is moot.  Defendants shall file and serve a response to 
the complaint on or before February 9, 2017. 
 
 Motions under CCP § 473 are liberally granted because of the policy of hearing cases on 
their merits.  (See Elston v. City of Turlock (1985) 38 Cal.3d 227, 233.)  Very slight evidence is 
needed to grant relief where the motion is promptly filed and the opposing party will not suffer 
prejudice.   (Ibid.)  Those conditions are met here.   
 

  

 7.  TIME:  9:00   CASE#: MSC16-01223F 
CASE NAME: NFV PROPERTIES VS. J. ROCKCLIFF 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of NFV PROPERTIES, LLC 
FILED BY J. ROCKCLIFF, INC. 
* TENTATIVE RULING: * 
 

J. Rockcliff, Inc.’s demurrer to the First Amended Complaint (“FAC”) is overruled as to 
plaintiff NFV and sustained in part and overruled in part as to plaintiff Gregory Newman.  Leave 
to amend is granted.  Any amended complaint shall be filed and served on or before February 9, 
2017.  If plaintiff Newman elects not to amend, Rockcliff shall file and serve its answer as to 
both plaintiffs on or before February 23, 2017. 

 
Rockcliff’s unopposed Request for Judicial Notice (“RJN”) is granted.  The court takes 

judicial notice of the documents to the extent permitted by In re Vicks (2013) 56 Cal.4th 274, 
314 and Herrera v. Deutsche Bank National Trust Co. (2011) 196 Cal.App.4th 1366, 1374-1375. 

 
First Cause of Action, Breach of Fiduciary Duty  
 
The demurrer to this cause of action is sustained with leave to amend. 
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Rockcliff demurs to this cause of action only as asserted by plaintiff Gregory Newman.  It 

argues that Newman is not a real party in interest and has not stated a cause of action. Rockcliff 
argues that its relationship was with NFV only. 

 
To plead a cause of action for breach of fiduciary duty, a plaintiff must show the 

existence of a fiduciary relationship, its breach, and damage caused by the breach.  Apollo 
Capital Fund LLC v. Roth Capital Partners, LLC (2007) 158 Cal.App.4th 226, 244.  The key 
factor in the existence of a fiduciary relationship lies in control by a person over the property of 
another.  (Id. at 246.)  Before a person can be charged with a fiduciary obligation, he must either 
knowingly undertake to act on behalf and for the benefit of another, or must enter into a 
relationship which imposes that undertaking as a matter of law.  (Ibid.) 

 
The FAC alleges, “As NFV’s real estate agent and broker, Rockcliff . . . owed fiduciary 

duties to NFV.”  (FAC, ¶ 38.)  The problem is that the FAC defines “NFV” to include both NFV 
Properties LLC and Gregory Newman.  (See FAC at 1:19-20.)  However, no facts are alleged in 
the FAC that show Rockcliff knowingly undertook to act on behalf of and for the benefit of 
Newman, only that Rockcliff knew that “a primary purpose of the RLA was to benefit . . . 
Newman.”  (FAC, ¶ 9.)   The latter allegation is sufficient to confer intended third-party 
beneficiary status on Newman, but not to create a fiduciary relationship.  Also, the “mere placing 
of a trust in another person does not create a fiduciary relationship.”  (Appollo, supra, 158 
Cal.App.4th at 246.)  Further, the listing agreement of which the court has taken judicial notice 
does not show that Rockcliff was Newman’s realtor, only NFV’s. 

 
Leave to amend is granted because the court does not accept Rockcliff’s argument that 

under no scenario can Rockcliff owe Newman any duties.  In this connection, Rockcliff cites 
Coldwell Banker Residential Brokerage Co. v. Superior Court (2004) 117 Cal.App.4th 158, 163.  
Coldwell holds that a realtor owes a duty of disclosure under Civil Code section 2079 only to the 
parties to the transaction, not to third parties (even those who are family members of the 
purchaser).  But the duty involved in Coldwell was statutory only.  Here, plaintiff Newman does 
not rely on a statutory duty. 

 
Rockcliff also cites FSR Brokerage, Inc. v. Superior Court (1995) 35 Cal.App.4th 69.  

FSR holds that persons injured when a balcony collapsed may not sue the broker as intended 
third-party beneficiaries of the sale when the facts are undisputed on summary judgment that 
the realtor did not act with the intent to induce their reliance on his representations.  This case is 
being decided on a demurrer. 

 
Finally, Rockcliff cites Carleton v. Tortosa (1993) 14 Cal.App.4th 745.  Carleton holds 

that a realtor owes no duty to protect his client from adverse tax consequences of the purchase 
or sale when the listing agreement expressly states that the client should consult a tax advisor 
on such matters.   

 
The holdings of Coldwell, FSR, and Carleton are too narrow to persuade the court there 

is no possibility of successful amendment here.   
 

Second Cause of Action, Breach of Contract; Third Cause of Action, Breach of 
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Implied Covenant of Good Faith and Fair Dealing  
 
The demurrer to these two causes of action is overruled.   
 
Again, Rockcliff demurs to these two causes of action only as asserted by plaintiff 

Gregory Newman.  It argues that Newman was not a party to the Residential Listing Agreement 
(“RLA”), that he is only an incidental, not an intended beneficiary, and that, in fact, no signed 
RLA exists. 

 
The FAC adequately alleges facts from which it could be concluded that Newman was 

an intended beneficiary.  (See Schauer v. Mandarin Gems of Cal., Inc. (2005) 125 Cal. App. 4th 
949, 958; Kaiser Eng'rs v. Grinnell Fire Prot. Sys. Co. (1985) 173 Cal.App.3d 1050, 1055-1056; 
COAC, Inc. v. Kennedy Engineers (1977) 67 Cal.App.3d 916, 919; Johnson v. Holmes Tuttle 
Lincoln-Mercury, Inc. (1958) 160 Cal.App.2d 290, 300-301, n. 3.)   Most of the cases that 
Rockbridge cites were decided on motions for summary judgment, not on demurrers.  (See, 
e.g., Willemsen v. Mitrosilis (2014) 230 Cal.App.4th 622; Spinks v. Equity Residential Briarwood 
Apartments (2009) 171 Cal.App.4th 1004, 1025 (“Generally, it is a question of fact whether a 
particular third person is an intended beneficiary of a contract.”)  Only on summary judgment will 
the court know the undisputed facts about whether Newman was an intended beneficiary of this 
transaction.  The court is not persuaded that Newman was only an incidental beneficiary 
because the purchase agreement did not state purchase prices for each of the individual parcels 
or ensure that the farmhouse would be sold.  The FAC alleges that Rockcliff was told of the 
concerns regarding the farmhouse (FAC, ¶ 9), and an offer was made that included the 
farmhouse.   
 

Further, the court previously rejected the argument that it could decide on demurrer 
whether a written contract actually existed.   
 
 Fourth, Fifth, and Sixth Causes of Action (Misrepresentation): 
  
 The demurrers to these causes of action are sustained with leave to amend as to plaintiff 
Newman and overruled as to plaintiff NFV. 
 
 A misrepresentation “must be made to induce action by some particular person or 
persons in reliance on it, and the defendant is liable only to those persons to whom the 
representation was made with this intent.”  (5 Witkin, Summary of California Law, (10th Ed. 2005) 
Torts, § 804, p. 1159.  Because plaintiffs have grouped themselves in the FAC under the single 
name NFV, the FAC does not specifically allege that any representation was made specifically 
by Rockcliff to Newman with the intent that he act in reliance on it, or what action he took in 
reliance on it.  Also, insufficient facts are alleged to show a duty to disclose anything to 
Newman, as opposed to NFV, under the Fifth Cause of Action.  (See generally Goodman v. 
Kennedy (1976) 18 Cal. 3d 335, 346.)  
 
 As for plaintiff NFV, the court is persuaded that the allegations of the FAC are now 
specific enough to “satisfy the purposes of the . . . requirement” that fraud must be pled with 
particularity.  (See Morgan v. AT&T Wireless Services, Inc. (2009) 177 Cal.App.4th 1235, 1262; 
see FAC, ¶ 13.)    
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 Seventh Cause of Action, Negligence: 
 

The demurrer to this cause of action is overruled.   
 
Rockcliff demurs to this cause of action only as asserted by plaintiff Gregory Newman, 

again on the basis that Newman is not a real party in interest and has not stated a cause of 
action.  

 
However, a professional may owe duties to persons beyond those who directly hire him.  

(See Business to Business Markets, Inc. v. Zurich Specialties London Limited (2005) 135 
Cal.App.4th 165, 171-172; Lucas v. Hamm (1961) 56 Cal.2d 583, 591.)  The FAC adequately 
alleges facts to support that Rockcliff owed Newman a duty of ordinary care based on 
Newman’s alleged third-party beneficiary status. 
 

Coldwell Banker Residential Brokerage Co. v. Superior Court (2004) 117 Cal.App.4th 
158, 163 is distinguishable for the reasons stated above.  It did not hold that a realtor never 
owes duties to persons who are not direct parties to the sale, only that the statutory duty of 
disclosure under Civil Code section 2079 et. seq. is owed only to purchasers and not to third 
parties. 
 

  

 8.  TIME:  9:00   CASE#: MSC16-01223 
CASE NAME: NFV PROPERTIES VS. J. ROCKCLIFF 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF’S 1st Amended COMPLAINT 
FILED BY J. ROCKCLIFF, INC. 
* TENTATIVE RULING: * 
 
 The rulings on Rockcliff, Inc.’s Motion to Strike are as follows.  The numbers below 
correspond to the specifications in the Notice of Motion.   
 
 Rockcliff’s unopposed Request for Judicial Notice (“RJN”) is granted.  The court takes 
judicial notice of the documents to the extent permitted by In re Vicks (2013) 56 Cal.4th 274, 
314 and Herrera v. Deutsche Bank National Trust Co. (2011) 196 Cal.App.4th 1366, 1374-1375. 
  
 1 – Denied.    

 
2 – Denied.   
 
3 – Denied.   
 
4 – Denied. 
 
5 – Denied.   
 
6 – Denied.  The court is persuaded that the date of termination of defendant’s duties is 

not clear enough at the pleading stage to grant this motion to strike. 
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7 – Denied.   
 
8 – Granted without leave to amend.  Plaintiffs have still not explained why Rockcliff had 

a legal duty to assist them in their litigation with Yang. 
 
9 – Granted without leave to amend.  See no. 8. 
 
10 – Denied.  See no. 6. 
 
11 – Denied.  See no. 6. 
 
12 – Denied. See no. 6. 
 
13 – Denied.  See no. 6. 
 
14 – Denied. 
 
15 – Denied.  See no. 6. 
 
16 – Denied. 
 
17 – Denied.  See no. 6. 
 
18 – Denied. 
 
19 – Denied. 

 

  

 9.  TIME:  9:00   CASE#: MSC16-01348 
CASE NAME: TIMOTHY ALFORD VS. EAST BAY M.U.D. 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of ALFORD 
FILED BY EAST BAY MUNICIPAL UTILITY DISTRICT, YOGESH PRASHAR 
* TENTATIVE RULING: * 
 

Defendants East Bay Municipal Utility District and Yogesh Prashar’s demurrer is 

overruled as to cause of action 4, sustained with leave to amend as to cause of action 6, 

overruled as to cause of action 8 as to East Bay Municipal Utility District and sustained without 

leave to amend as to cause of action 8 as to Yogesh Prashar. Plaintiffs shall file and serve an 

amended complaint by February 9, 2017.  

Defendants East Bay Municipal Utility District (“EBMUD” or “Defendants”) and Yogesh 

Prashar (“Prashar” or “Defendants”) demurred to cause of action 4 for public nuisance, cause of 

action 6 for intentional infliction of emotional distress and cause of action 8 for inverse 

condemnation.  
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Cause of Action 4 for Public Nuisance 

 “ ‘A public nuisance is one which affects at the same time an entire community or 

neighborhood, or any considerable number of persons, although the extent of the annoyance or 

damage inflicted upon individuals may be unequal.’ (Civ. Code, § 3480.)… In determining 

whether something is a public nuisance, the focus must be upon whether an entire 

neighborhood or community or at least a considerable number of persons are affected in the 

manner and by the factors that make the thing a nuisance under Civil Code section 3479.”  

(Beck Development Co. v. Southern Pacific Transportation Co. (1996) 44 Cal.App.4th 1160, 

1209.) 

Defendants demur to Plaintiffs’ claim for a public nuisance by arguing that the First 

Amended Complaint (“FAC”) does not show that the landslide effects a substantial number of 

people. Defendants’ argument fails. Plaintiffs have alleged that the walking trail at the base of 

the hillside is closed to the public, that Augusta Drive has limited street access and that other 

homes near Plaintiffs’’ homes are at risk of damage from land subsidence. (FAC ¶51.) Based 

upon the allegations in the FAC, Plaintiffs have stated a claim for public nuisance.  

Defendants also included some arguments that rely on facts outside the complaint and 

are improper at this stage in the case. Therefore, the demurrer as to cause of action 4 is 

overruled.  

Cause of Action 6 for Intentional Infliction of Emotional Distress 

A claim for intentional infliction of emotional distress requires allegations of extreme and 

outrageous conduct. (Christensen v. Superior Court (1991) 54 Cal.3d 686, 903.) Plaintiffs argue 

that the allegations in the FAC ¶28(a) & (b) are sufficient to state a claim for intentional infliction 

of emotional distress. The Court has reviewed the allegations in the FAC, including paragraph 

28, and finds that these allegations do not show extreme and outrageous conduct. Therefore, 

the demurrer as to cause of action 6 is sustained with leave to amend.  

Cause of Action 8 for Inverse Condemnation  

“To state a cause of action for inverse condemnation, the plaintiff must allege the 

defendant substantially participated in the planning, approval, construction, or operation of a 

public project or improvement which proximately caused injury to plaintiff's property. [Citations.]” 

(Wildensten v. E. Bay Reg'l Park Dist. (1991) 231 Cal.App.3d 976, 979-980.) “In all inverse 

condemnation cases involving land subsidence to adjacent property, liability has resulted from 

affirmative actions the entity undertook to further some public project.” (Id. at p. 981.) In 

Wildensten, the Court held that a landowner could not sue for inverse condemnation relating to 

land movement owned by the East Bay Regional Park District where all the District did was 

purchase undeveloped land containing natural landslides and left it undeveloped. (Id. at p. 982.)  
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Here, however, Plaintiffs have alleged that the defendants took affirmative action on 

EBMUD’s property, including the installation of a walking trail and one or more retaining walls, 

removal of trees, and that defendants’ controlled the water flow through the creek. (FAC ¶¶15, 

76-78.) Plaintiffs also specifically alleged that this work was “improvements made for the benefit 

of the public and/or for public use.” These allegations are sufficient to show that defendants, 

EBMUD and East Bay Regional Park District, took affirmative action that subjects them to a 

claim for inverse condemnation.  

Defendants also argue that Plaintiffs have not differentiated between work done by 

EBMUD and East Bay Regional Park District. However, Defendants’ demurrer was based solely 

on the failure to state a claim and the allegations here do state a claim. Therefore, the demurrer 

by EBMUD as to this cause of action is overruled.  

As to the claim for inverse condemnation against Defendant Prashar, the Court is 

unaware of authority that holds an individual liable for inverse condemnation and such an 

argument is counter to the purpose of an inverse condemnation claim. In addition, Plaintiff has 

cited no case where an individual was sued for inverse condemnation. Therefore, the demurrer 

by Prashar on the inverse condemnation claim is sustained without leave to amend.  

 

  

10.  TIME:  9:00   CASE#: MSC16-01348 
CASE NAME: TIMOTHY ALFORD VS. EAST BAY M.U.D. 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of ALFORD 
FILED BY EAST BAY REGIONAL PARK DISTRICT 
* TENTATIVE RULING: * 
 

Defendant East Bay Regional Park District’s demurrer is overruled as to causes of action 

3, 4, 5, and 8, and sustained with leave to amend as to cause of action 6. Plaintiffs shall file and 

serve an amended complaint by February 9, 2017.  

Defendant East Bay Regional Park District (“Park District” or “Defendant”) demurred to 

cause of action 3 for private nuisance, cause of action 4 for public nuisance, cause of action 5 

for trespass, cause of action 6 for intentional infliction of emotional distress and cause of action 

8 for inverse condemnation.  

Governmental Immunity 

Defendant argues that it is immune from several of Plaintiffs’ claims because of 

governmental immunity under Government Code § 831.2 and §831.25. Section 831.2 applies to 

a “natural condition of any unimproved public property.” (Gov. Code § 831.2.) Similarly, section 

831.25 applies to “land failure of any unimproved public property if the land failure was caused 

by a natural condition of the unimproved public property.” (Gov. Code § 831.25.) Plaintiffs have 
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alleged that improvements were made to the property and therefore these sections 831.2 and 

831.25 do not apply to bar Plaintiffs’ claims at this stage in the case. (FAC ¶¶ 15, 76-78.)  

Defendant argues that the GEI report (FAC Ex. A) shows that the landslide was caused 

by a natural condition. First, the GEI report discusses the January 2016 slide and not the March 

2016. Second, the report does not make a finding that the January 2016 landslide was caused 

solely by natural conditions and thus, the GEI report does not conflict with Plaintiffs’ allegations 

that there were improvements on the property that contributed to the landslide.  

Defendant improperly discussed several new cases in its reply relating to its immunity 

argument. The Court will not consider arguments first raised in reply.   

Therefore, Defendant’s governmental immunity argument fails at this stage in the case.  

Cause of Action 3 for Private Nuisance 

Defendant correctly points out that a private nuisance claims requires facts that show 

that the defendant did something that caused damage or injury to the plaintiff. (CACI No. 2021.) 

Here, Defendant argues that the claim for a private nuisance is based on conduct from 

defendants EBMUD and Prashar, but not from the Park District. This argument fails. The FAC 

alleges conduct by all three defendants, including the Park District. (FAC ¶¶ 28, 43-44.) 

Therefore, the demurrer as to cause of action 3 is overruled.  

Cause of Action 4 for Public Nuisance 

As explained in the Court’s ruling on EBMUD’s demurrer, the FAC sufficiently states a 

claim for public nuisance. In addition, the Court has reviewed the allegations as to the Park 

District and finds that there are sufficient allegations as to their conduct in order state a claim for 

nuisance. Therefore, the demurrer as to cause of action 4 is overruled.  

Cause of Action 5 for Trespass 

 Defendant demurrers to the claim for trespass because the FAC does not allege that the 

Park District entered onto Plaintiffs’ land. As the Plaintiffs point out, a claim for trespass includes 

“an unlawful interference with possession of property.” (Staples v. Hoefke (1987) 189 

Cal.App.3d 1397, 1406.) Here, Plaintiffs have alleged that the landslide has interfered with their 

properties. Thus, Plaintiffs have alleged a sufficient intrusion to state a claim for trespass. 

Defendant’ waited until reply to argue that Plaintiffs have not alleged other elements for 

trespass. The Court will not consider arguments first raised in reply.  

Therefore, the demurrer as to cause of action 5 is overruled.  
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Cause of Action 6 for Intentional Infliction of Emotional Distress 

As explained in the Court’s ruling on EBMUD’s demurrer, the complaint does not allege 

a claim for intentional infliction of emotional distress. Therefore, the demurrer as to cause of 

action 6 is sustained with leave to amend.  

Cause of Action 8 for Inverse Condemnation  

As explained in the Court’s ruling on EBMUD’s demurrer, the FAC alleges a claim for 

inverse condemnation. Defendant’s reliance on the GEI report and the arguments made in 

Plaintiff’s motion for a preliminary injunction do not change the Court’s analysis. Therefore, the 

demurrer as to the inverse condemnation claim is overruled.  

Judicial Notice 

The Park District requests judicial notice of two documents filed with this Court (Exhibits 

A and B) and of a proclamation declaring a state of emergency in the Town of Moraga on March 

14, 2016 (Exhibit C). Plaintiffs oppose the request as to exhibit C.  

The Court grants Park District’s request for judicial notice of Exhibits A and B, however, 

the Court does not take judicial notice of the truth of facts stated in those documents. The Court 

also grants the Park District’s request for judicial notice of Exhibit C, however, the Court takes 

judicial notice of the fact that the Town of Moraga made such a proclamation, and does not take 

judicial notice of the truth of the facts stated that proclamation.  

 

  

11.  TIME:  9:00   CASE#: MSC16-01348 
CASE NAME: TIMOTHY ALFORD VS. EAST BAY M.U.D. 
HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT 
FILED BY EAST BAY MUNICIPAL UTILITY DISTRICT, YOGESH PRASHAR 
* TENTATIVE RULING: * 
 

Defendants East Bay Municipal Utility District and Yogesh Prashar’s motion to strike 

punitive damages is granted with leave to amend as to Yogesh Prashar and without leave to 

amend as to East Bay Municipal Utility District. 

Defendants seek to strike the allegations of punitive damages as to Prashar because the 

FAC does not show that Prashar acted with fraud, oppression or malice. Plaintiffs argue that the 

allegations in the FAC, including paragraphs 18 and 65, show that Prashar acted with conscious 

disregard for the safety of others, which is sufficient to show malice. The Court agrees with 

Defendants. The conduct alleged in the FAC does not support a claim for punitive damages. 

Therefore, the motion to strike is granted with leave to amend as to Prashar.  
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In addition, Defendants seek to strike the references to EBMUD in the punitive damages 

paragraphs. Plaintiffs have alleged that they are seeking punitive damages from EBMUD 

“though vicarious liability principals.” (FAC ¶¶ 45, 57, 63 & 67 and Prayer E.) Government Code 

§825(b) states that a public entity may agree to pay punitive damages assessed against its 

employee, but “[t]he possibility that a public entity may pay that part of a judgment that is for 

punitive damages shall not be disclosed in any trial in which it is alleged that a public employee 

is liable for punitive or exemplary damages, and that disclosure shall be grounds for a mistrial.” 

(Gov. Code §825(b).)  

EBMUD may choose to pay punitive damages assessed against Prashar, however, 

section 825(b) is clear that Plaintiff cannot seek punitive damages against EBMUD. The Court 

therefore, grants Defendants’ motion without leave to amend and strikes the allegations in the 

FAC ¶¶ 45, 57, 63 & 67 and Prayer E that mention EBMUD and various liability.  

 

  

12.  TIME:  9:00   CASE#: MSC16-01418 
CASE NAME: CRANE VS. MANGIARACINA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of CRANE 
FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
 Defendant Contra Costa County’s demurrer to the Second Amended Complaint (“SAC”) 
is sustained with leave to amend.  Except as provided by statute, a public entity is liable for 
injury caused by a dangerous condition of its property if the plaintiff establishes that the property 
was in a dangerous condition at the time of the injury, that the injury was proximately caused by 
the dangerous condition, that the dangerous condition created a reasonably foreseeable risk of 
the kind of injury that was incurred and the public entity had actual or constructive notice of the 
dangerous condition under Gov’t Code Section 835.2 a sufficient time prior to the injury to have 
taken measures to protect against the dangerous condition.  See Gov’t Code Section 835; 
Ducey v. Argo Sales Co. (1979) 25 Cal.3d 707, 715-716; Bunker v. City of Glendale (1980) 111 
Cal.App.3d 325, 328. 
 
“PUBLIC PROPERTY”  
 
 The County argues that the SAC does not allege that Fallman Road or the Access Road 
is “public property.” “Property of a public entity” and “public property” means real or personal 
property owned or controlled by the public entity.  See Gov’t Code Section 830(c).  The SAC 
alleges that, prior to the accident, Fallman Road provided a direct route between Orwood Road 
and the Crossing, including access to an unofficial recreation area where Plaintiff was injured.  
(SAC, paragraph 9)  The SAC also alleges that the County closed Fallman Road at Orwood 
Road as part of a construction project and that the County “opened a circuitous access route 
(“the Access Road”) from Orwood Road to the Crossing to provide a detour around the 
construction site within the unofficial recreation area.  (SAC, paragraph 12)  The County is 
alleged, on information and belief, to have “controlled, maintained, owned or leased” the Access 
Road.  (SAC, paragraph 12)  The SAC also alleges that the County “either owned, occupied, 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   01/26/17 

 
 

- 17 - 

used and/or controlled the BNSF Track, the Crossing, the Access Road to the Crossing, and/or 
all or a portion of the subject area.”  (SAC, paragraph 39)  In any event, the SAC clearly alleges 
that the County owned or controlled the Access Road.   
 
 The County’s argument that they did not officially accept either Fallman Road or the 
Access Road into its road system is based on a Public Works Department “road log,” dated 
January 15, 2015.  The County requests that the court take judicial notice of the road log to 
prove that the County did not own Fallman Road or the Access Road.  See RJN, Exhibit C.  
However, there is no indication that the road log is an official government record and judicial 
notice must be denied.  Accordingly, Plaintiff has sufficiently pled the element of “public 
property.”  
 
“DANGEROUS CONDITION”  
   
 “Dangerous condition” means a condition of property that creates a substantial (as 
distinguished from a minor, trivial, or insignificant) risk of injury when the property or adjacent 
property is used with due care in a manner in which it is reasonably foreseeable that it will be 
used.  See Gov’t Code Section 830(a); Ducey, supra, 25 Cal.3d at 718-720.  As to the kind of 
“due care” required, there is no requirement that the plaintiff plead or prove that at the time of 
the injury he or she was actually using the property with due care.  So long as a plaintiff can 
establish that a condition of the property creates a substantial risk to any foreseeable user of the 
public property who uses it with due care, he or she has successfully alleged or shown the 
existence of a dangerous condition regardless of his or her personal lack of due care.  See 
Alexander v. State of California ex rel. Dep’t of Transportation (1984) 159 Cal.App.3d 890, 899.  
Put another way, a third party’s negligence does not preclude a public entity’s liability for injury 
caused by a dangerous condition.  If the condition of the public property is dangerous to the 
public in general, the negligence of a third party that contributes to the plaintiff’s injury does not 
preclude the public entity from liability.  See Ducey, supra, 25 Cal.3d at 718-719; Mathews v. 
State of California ex rel. Dep’t of Transportation (1978) 82 Cal.App.3d 116, 120-121.   
 
 
KIND OF “DUE CARE” REQUIRED 

 
 The test is whether foreseeable user would exercise due care under the  
circumstances on the public property. See Gov’t Code Section 830(a). 
 
 For example, in Alexander v. State of California ex rel Dep’t of Transportation (1984) 159 
Cal.App.3d 890, an injured car passenger won a verdict against the State of California based on 
the dangerous condition of the highway intersection at which plaintiff's car collided with another 
car.  The State moved for judgment notwithstanding the verdict and for a new trial.  In granting 
the motions, the trial court opined that “use with due care,” as used in Gov’t Code Section 
830(a), includes obeying traffic laws and found, as a matter of law, that no dangerous condition 
existed at the intersection.   
  
 In reversing the orders granting the motions, the Court of Appeal said that the Tort 
Claims Act does not require plaintiff to prove that the property was actually being used with due 
care at the time of the injury, either by the plaintiff or by a third party.  Id. at 899.  Discussing 
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Swaner v. City of Santa Monica (1984) 150 Cal.App.3d 789, the Court said that so long as a 
plaintiff-user can establish that a condition of the property creates a substantial risk to any 
foreseeable user of the public property who uses it with due care, the plaintiff-user has 
successfully alleged the existence of a dangerous condition regardless of his or her personal 
lack of due care and that although a public entity may assert the negligence of a plaintiff-user as 
a defense, it has no bearing on the determination of a dangerous condition in the first instance.  
They are separate questions of fact, for the trier of fact, and may not be combined or 
intertwined.  Id. at 901.  
 
 The County demurs to the SAC on the grounds that there was no “dangerous condition” 
because no motorist or pedestrian exercising “due care” under the same circumstances would 
have encountered a substantial risk of injury at the Crossing.  The County contends that 
“railroad tracks are an open and obvious danger.”  The County cites to Christoff v. Union Pacific 
Railroad Co. (2005) 134 Cal.App.4th 118.  In that case, Plaintiff was walking on a railroad bridge 
over a creek and the same time a train crossed the bridge.  The air blast and suction from a 
passing train knocked him down and caused injuries.  He contended that the railway bridge was 
a dangerous condition because it was narrower than other railway bridges and the track was 
situated close to the width of the train.  Id. at 127.  Plaintiff argued that the railroad company 
owed a duty to remove the danger or post warnings.  Id. at 121.    
   
 The court granted summary judgment to defendant railroad company on the ground that 
it owed no duty to warn of obvious dangers on the property.  Id. at 126.  “As a general rule, an 
owner or possessor of land owes no duty to warn of obvious dangers on the property.”  Id.  “. . 
.[T]he presence of railroad tracks is a warning of an open and obvious danger.  A railroad track 
upon which trains are constantly run is itself a warning to any person who has reached years of 
discretion, and who is possessed of ordinary intelligence, that it is not safe to walk upon it, or 
near enough to it to be struck by a passing train. . .”  Id. at 126; Green v. Los Angeles etc. 
Railway Company (1904) 143 Cal. 31, 36 (the railroad track must itself be regarded as a sign of 
danger); Holmes v. South Pacific Railway Co. (1893) 97 Cal. 161, 166-167 (railroad not liable 
for death of person who, while waiting for a train, walked up and down 3 foot wide roadway next 
to tracks at the railroad station and stepped partly on the tracks when train sounded whistle).   
  
 However, these cases are not “on point” because they involve tracks, and not railroad 
crossings.  Courts appear to treat railroad crossings differently.  At least with respect to railroad 
companies, courts impose a duty to construct and maintain crossings in good condition and to 
keep that part of its right-of-way at a public crossing reasonably safe for use by members of the 
general public.  See City of Oakland v. Schenck (1925) 197 Cal. 456, 463; Pitcher v. Atchison, 
Topeka & Santa Fe Railway Co. (1963) 221 Cal.App.2d 712, 716.  The same would 
undoubtedly be true for the County. 
 

 Plaintiff argues that the fact that a third party (Defendant Mangiaracina) was negligent 
does not negate the existence of a dangerous condition.  See Baldwin v. State of California (1972) 
6 Cal.3d 424, 428, fn. 3.  The County does not dispute this statement of the law.  Government 
Code Section 830 defines a “dangerous condition” of public property as one that creates a 
substantial risk of injury when the property is used with “due care.”  The County’s demurrer 
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expressly argues that the level of risk “depends on who the general public would use the property 
exercising due care.”  See Schonfeldt v. State of California (1998) 61 Cal.App.4th 1462, 1466.   

 Plaintiff also argues that “even if the determination of whether a person exercised due care 
is a question of fact for the jury to determine,” “the Crossing was built for the express purpose of 
allowing people and cars to cross the railroad track.  Driving a vehicle into the Crossing represents 
a foreseeable use that was anticipate and encouraged.  It is ordinary and anticipated that vehicles 
will be using the Crossing.”  See Opposition, pages 12, 13.   

 That is not what the SAC pleads; that is, that Mangiaracina was “using” the Crossing or 
driving through it. The SAC expressly alleges that Mangiaracina was “parked” in the crossing.  
The SAC otherwise pleads only a conclusion about the Crossing being a dangerous condition.  
Paragraph 41 of the SAC reads: 

The negligence and omissions and Defendants, and each of them, including their 
respective employees and agents, caused a dangerous condition that created a 
substantial and foreseeable risk of the type of injury herein alleged, when the 
combination of the Access Route, the subject area, and the Crossing were used 
with due care, and in a manner in which it was reasonably foreseeable that they 
would be used. 

(SAC, paragraph 41) 

  Except for conclusory statements such as paragraph 41, the SAC does not include 
any allegations showing that any motorist exercising due care would likely “park” his vehicle on a 
railroad crossing.  This part of the definition of dangerous condition has not been alleged with any 
factual specificity.  Indeed, the SAC pleads the opposite with respect to Defendant Mangiaracina.   

STATUTORY IMMUNITIES 
 
 Several statutes declare that certain conditions do not constitute a dangerous condition 
or provide immunity from liability in given situations.  However, the question of the applicability 
of a statutory immunity does not arise until it is determined that a defendant otherwise owes a 
duty of care to the plaintiff and thus would be liable in the absence of such immunity.  See 
Williams v. State of California (1983) 34 Cal.3d 18, 22; Davidson v. City of Westminister (1982) 
32 Cal.3d 197, 201-202.  Two immunities may ultimately apply if Plaintiff can allege a 
“dangerous condition.”   
   
TRAFFIC CONTROL SIGNALS OR SIGN IMMUNITY 
 
 Gov’t Code Section 830.4 provides that a condition is not dangerous within the meaning 
of Gov’t Code Section 830 through 840.6 merely because of the failure to provide regulatory 
traffic control signals, stop signs, yield right-of-way signs, or speed restriction signs, as 
described in the Vehicle Code, or distinctive roadway markings as described in Vehicle Code 
Section 21460.  For example, under Gov’t Code Section 830.4, a city is under no affirmative 
duty to erect stop signs at a blind intersection.  See Mittenhuber v. City of Redondo Beach 
(1983) 142 Cal.App.3d 1, 6; City of South Lake Tahoe v. Superior Court (1998) 62 Cal.App.4th 
971, 978-980 (city not liable for injuries sustained when two vehicles collided at intersection after 
earlier accident knocked down stop sign at intersection). 
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 Gov’t Code Section 830.8 provides a qualification for public entities from liability for 
injuries caused by their failure to provide “traffic or warning signals, signs, markings or devices 
described in the Vehicle Code.”  The public entity, however, loses this protection and is liable for 
injury when it fails to provide traffic regulatory or warning signs of a type other than those 
described in Section 830.4 that are “necessary to warn of a dangerous condition which 
endangered the safe movement of traffic and which would not be reasonably apparent to, and 
would not have been anticipated by, a person exercising due care.”  See Gov’t Code Section 
830.8; Kessler v. State (1988) 206 Cal.App.3d 317, 322.   
 
 Gov’t Section 830.8, however, makes the failure to provide certain signs and devices a 
basis of liability only when the resulting dangerous condition constitutes a “concealed trap” to a 
person using the street or highway with due care.  If a street is reasonably safe in its physical 
characteristics for foreseeable use with due care, a failure to post warnings would not be 
actionable.  See Durham v. City of Los Angeles (1979) 91 Cal.App.3d 567, 577 (no liability for 
failing to post warning of railroad crossing); Schonfeldt v. State (1998) 61 Cal.App.4th 1462 (no 
liability for lack of sign warning pedestrians crossing freeway). 
 
 Plaintiff alleges that she has pled a “concealed trap.”  (SAC, paragraph 40)  However, 
the paragraph Plaintiff highlights for this fact contains only boilerplate language about the 
County’s alleged failure to take certain actions with respect to the “dangerous condition” of the 
Crossing:  (1) install warning devices on the Access Road; (2) warn train crews of the high 
volume of traffic using the crossing; (3) employ security personnel to prevent individuals from 
recreating at or near the Crossing, (4) install barriers to prevent access to the area at all; (5) 
install a sign, marker or device to warn of the dangerous condition that one would not have 
anticipated by a person exercising due care.  (SAC, paragraph 40)  Hence, the immunity 
analysis requires a properly pled “dangerous condition,” or the analysis is circular. 
 
IMMUNITY FOR NON-PAVED ACCESS ROADS INTO RECREATIONAL AREAS 
 
 The County argues that the immunity in Gov’t Code Section 831.4(a) applies to this 
case.  Public entities are immune from liability for any “injury caused by a condition of. . . any 
unpaved road which provides access to. . . recreational or scenic areas” and which is not a city 
street, county highway or public roadway of a special district.  See Gov’t Code Section 831.4(a).  
The whole point of Gov’t Code Section 831.4 is to encourage public entities to keep recreational 
areas open, sparing the expense of putting undeveloped areas in a safe condition and 
preventing the specter of endless litigation over claimed injuries.  See Armenio v. County of San 
Mateo (1994) 28 Cal.App.4th 413, 417; See Nelson v. Gridley (1980) 113 Cal.App.3d 87, 92. 
 
 The SAC pleads that “the area at and north of Orwood Road, adjacent to the Middle 
River along Fallman Road and immediately south of the Crossing” was a “recreational area.”  
(SAC, paragraph 11)  The SAC also pleads that the City “opened a circuitous access route from 
Orwood Road to the Crossing to provide a detour around the construction site with the 
recreational area.”  (SAC, paragraph 12)  In any event, in order to show that the Access Road 
was “unpaved,” so this immunity would apply, the County attaches Plaintiff’s Responses to the 
County’s Request for Production of Documents, Set One.  See RJN, Exhibit B.  Discovery 
responses are not judicially noticeable.  As with the County’s argument regarding the Access 
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Road not being “public property,” this court cannot take judicial notice of the necessary facts to 
prove these arguments.   
 
REQUEST FOR JUDIDICIAL NOTICE 
 
 The County requests that the court take judicial notice of the following exhibits:   
 
 Exhibit A:  The SAC, filed November 15, 2016.  RJN granted.  See Evid. Code Section 
452(d) 
 Exhibit B:  Plaintiff’s Responses to Defendant Contra Costa County’s Request for 
Production of Documents, Set One.  RJN denied. 
 Exhibit C:  The County’s “Road Log,” dated 01/01/15.  RJN denied.   
 
 Plaintiff requests judicial notice of the following exhibits: 
 
 Exhibit A:  A photograph of Fallman Road.  RJN denied. 
 Exhibit B:   A photograph depicting an aerial view of Fallman Road, the Middle River 
and the Crossing.  RJN denied.   
 

  

13.  TIME:  9:00   CASE#: MSN16-1974 
CASE NAME: RE 244 BRAZIL COURT, OAKLEY CALIFORNIA 
HEARING ON PETITION RE UNRESOLVED CLAIMS & DEPOSIT OF UNDISTRIBUTED 
SURPLUS PROCEEDS  /  FILED BY NATIONAL DEFAULT SERVICING CORPORATION 
* TENTATIVE RULING: * 
 
Appear. 

  

14.  TIME:  9:00   CASE#: MSN16-2164 
CASE NAME: BEDI VS. KISMAT ASSOCIATES 
HEARING ON MOTION FOR APPOINTMENT OF RECEIVER 
FILED BY MOHINDER BEDI 
* TENTATIVE RULING: * 
 
 
            Petitioner Mohinder Bedi’s Motion for Appointment of Receiver is denied.  Petitioner has 
not met the burden of establishing the necessity of a receivership as opposed to less drastic 
remedies. 
 
 The court has jurisdiction to appoint a receiver pursuant to Code of Civil Procedure § 
564(b)(5) and (6).  A receiver may be appointed by the court where a corporation has been 
dissolved or has forfeited its corporate rights.     
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 Receivership is an equitable remedy. The court has power to appoint a receiver if it finds 
it reasonably necessary to preserve the assets of the dissolved corporation and property rights 
of the shareholders.  (CCP §564)  Courts are generally reluctant to grant a receivership prior to 
trial. Appointment of receiver is regarded as a “drastic” remedy, to be utilized only in extreme 
cases where no other alternative (e.g., injunctions) would suffice. [See Gold v. Gold (2003) 114 
Cal.App.4th 791, 807-810.]  Appointment of a receiver is left to the discretion of the court.  
(Barclays Bank of California v. Superior Court (1977) 69 Cal.App.3d 593, 602. The court may 
decline where there are countervailing equities.   
 
 California rigidly adheres to the principle that the power to appoint a receiver is a delicate 
one which is to be exercised sparingly and with caution. (Morand v. Superior Court (1974) 38 
Cal.App.3d 347, 35.)  Appointment of a prejudgment receiver requires the moving party to show 
that the appointment is genuinely necessary and that no lesser remedy would adequately 
protect the party’s property interest. The burden of proof is on the moving party.  The court must 
carefully weigh the need for a receiver against the hardship and expense involved.   
  
 The moving party must present facts showing why a receiver should be appointed. 
Petitioner submitted the Declaration of Mohinder Bedi and financial records of Kismat.  The 
Declaration provides a detailed history of dealings with majority shareholder, Dhaliwal to support 
Petitioners’ belief that Dhaliwal cannot be trusted to wind up the corporation. Petitioner also 
submits the Declaration of Attorney Therese Cannata.  Attached to her declaration are exhibits 
supporting Petitioner’s position that Dhaliwal’s record-keeping and discrepancies give credence 
to the notion he cannot be trusted with the corporation’s remaining assets. 
 
 Here, in the Notice of the motion, Petitioner states he wants the Court to appoint the 
receiver to manage the dissolution and “divide the moneys and other property that shall remain.” 
Petitioner Bedi wants the court to appoint a receiver so that an independent forensic accountant 
can be employed to repair Kismat’s deficient financial records, ensure that Kismat’s records are 
accurate from this point forward, and safeguard Kismat’s remaining assets. Petitioner Bedi 
seems to want a recalculation of the shareholders’ amounts that have already been distributed.  
Bedi also seems to challenge the validity of the Certificate of Dissolution.  Appointment of a 
receiver is not the appropriate method of obtaining these goals. The receiver’s role is to 
preserve the assets.  
  
 Moreover, Dhaliwal declares that the only asset of the corporation is $181,000 in cash. 
Receivers are entitled to compensation for their own services and the services performed by 
their attorneys. (Venza v. Venza (1951) 101 Cal.App.2d 678, 680.  Receiverships are expensive 
and if the expense of the receivership is taken out of the property administered, very little would 
be left for the shareholders.  “‘[R]eceivers are often legal luxuries, frequently representing an 
extravagant cost to a losing litigant. When it appears that no reasonably certain benefit will 
result to one litigant, and a distinct disadvantage will result to another, courts should weigh 
carefully the propriety of appointing a receiver.’ [Citation.]” (City and County of San Francisco v. 
Daley (1993) 16 Cal.App.4th 734, 744 [20 Cal.Rptr.2d 256].)  The receivership may risk 
dissipation of the corpus for no real benefit to Petitioner and the other shareholders. 
  
  The Court must consider the availability and efficacy of other remedies in determining 
whether to employ the extraordinary remedy of a receivership. (Alhambra-etc. Mines v. 
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Alhambra G. Mine (1953) 116 Cal. App. 2d 869, 873.  Here, Petitioner claims that injunctive 
relief will not work because of Dhaliwal’s history of wrongdoing.  Respondent offered the notion 
of a blocked account.  Despite the history of Mr. Dhaliwal’s misfeasance and malfeasance, the 
court is not convinced that a less drastic remedy such as a blocked account would not suffice to 
preserve the remaining assets.  Thus the motion is denied.   
  
 
Petitioner’s Objections to Declaration of Harvinder Dhaliwal 

1. Objection 1—Sustained.  Hearsay. 
2. Objection 2—Sustained. Lack of foundation; lack of personal knowledge; and improper 

opinion. 
3. Objection 3—Overruled. 
4. Objection 4—Sustained.  Lack of personal knowledge. 
5. Objection 5—Overruled. 

 

 

 


